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Today’s Topics:
* Legislative Changes
* Case Law Updates
* Marijuana Law Updates
* Roadside Oral Fluid Project



2021 Traffic Safety Legislative Changes

• Ignition Interlock (Minn. Stat. § 171.306)

• DWI Task Force bill: eliminated barriers, increased incentives to enroll

• No longer have a limited license; valid with ignition interlock restriction

• Bypass whiskey plates if enrolled in ignition interlock

• Limit SR-22 insurance certificate requirement to those with prior insurance-related
violations

• License reinstatement

• Ignition Interlock required for reinstatement after 2nd DWI in 10 years or 3rd in lifetime
(previously 3rd in 10 or 4th in lifetime) (Minn. Stat. § 169A.55, subd. 4)

• DWI Task Force bill: eliminated DWI written test



2021 Traffic Safety Legislative Changes

• DNR Bill

• Technical fixes to Little Alan’s Law

• DWI statutes, Minn. Stat. § 169A.20, subdividions repealed and re-written as one set of
provisions under subdivision 1 to cover all motor vehicles – no longer separate provisions
for motorboats, ATVs, recreational vehicles; allows DNR to use eCharging

• Forfeiture

• Bond no longer needed

• Innocent owner provisions clarified (Minn. Stat. § 169A.63, subd. 7(f))

• Limited to:

• Felony CVO/H (Minn. Stat. § 609.531, subd. 1(f)(3))

• Felony DWIs, and 3rd in 10 (2nd degree gross misd.) DWIs (Minn. Stat. § 169A.63, subd. 
1(f)(1) & (2))



2022 Traffic Safety Legislative Changes

We’ll get there….

(We said 
“traffic safety”)



Notable Case Law
STOPS

• Soucie v. Comm’r of Pub. Safety; State v. Soucie, 957 N.W.2d 461 (Minn. Ct. App. 
2021).
– Touching the edge of a fog line constitutes moving a vehicle from the lane in violation of Minn.

Stat. § 169.18, subd. 7(1) (a vehicle shall be driven as nearly as practicable entirely within a
single lane and shall not be moved from the lane until the driver has first ascertained that the
movement can be made with safety), which provides reasonable, articulable suspicion to stop a
vehicle for the traffic violation.

• State v. Brown, A21-0231, 2022 WL 200332 (Minn. Ct. App. Jan. 2022).
– Reaffirmed that suspicious behavior provides reasonable, articulable suspicion to stop a

vehicle. Driver pulled out from a parking spot and immediately turned down an alley not
typically used at that type of night and with limited methods of egress. Deputy waited a few
minutes and drove behind and found driver parked in an odd manner and did not appear to
have any legitimate business at that time of night.



Notable Case Law
STOPS – Automated License Plate Readers (ALPRs)

• State v. Lelyukh, A21-0699, 2021 WL 5872306 (Minn. Ct. App. 2021), 

rev. denied (Minn. Feb. 23, 2022).

– FACTS: Private citizen reported concern about car in regional park – sped recklessly into
parking lot, and several beer cans fell out of the car; citizen provided officers with picture of
car, including license plate; officers contacted Mystic Lake Casino surveillance, which used
ALPR to track vehicle; Driver tracked down, investigated, and arrested for DWI.

– STATUTE: Minn. Stat. § 13.824, subd. 1(d) (2020): “Automated license plate readers must
not be used to monitor or track an individual who is the subject of an active criminal
investigation unless authorized by a warrant, issued upon probable cause, or exigent
circumstances justify the use without obtaining a warrant.”



Notable Case Law
STOPS – Automated License Plate Readers (ALPRs) (cont’d)

• State v. Lelyukh, A21-0699, 2021 WL 5872306 (Minn. Ct. App. 2021), 

rev. denied (Minn. Feb. 23, 2022).

– HOLDING: Affirmed the district court’s suppression of the stop, finding that the State failed
to prove exigent circumstances.

• “Unfortunately it is common knowledge that drunk driving endangers human life. But
‘[t]he seriousness of the offense does not itself create exigency, and does not reduce the
quantum of evidence that the State must present to prove exigent circumstances.’”
(Citation omitted.)

– DISSENT: The State did prove exigency.

• “. . . [c]ourts well know that the danger that each drunk driver poses every moment he
remains on the street is a present reality, not a mere future ‘possibility.’”

– MN Supreme Court denied review.

Takeaway: Use caution, and write thorough reports … not definitively decided (nonprecedential opinion)



Notable Case Law
EXPANSIONS

• State v. Sargent, 968 N.W.2d 32 (Minn. 2021). 
– A pretrial release violation is not considered “criminal activity” to allow for the expansion of

scope and duration of a traffic stop.

– Sargent was a passenger in a vehicle that was stopped for failing to signal a turn. Law
enforcement could smell alcohol in the vehicle. A PBT confirmed that the driver had not
consumed alcohol. Law enforcement was familiar with Sargent and knew he was on
conditional release from a different case. Officers questioned him about the terms of his
conditional release, which included no use of alcohol condition. Sargent admitted to alcohol
consumption and provided a PBT of .03. Upon being removed from the vehicle, he was pat
searched and law enforcement found ammunition in his pocket, of which he was subsequently
charged for illegally being in possession of the ammunition.

– Minnesota Supreme Court held that the questioning about Sargent’s pretrial release conditions
exceeded the permissible scope of the traffic stop and was an unconstitutional seizure.



Notable Case Law
EXPANSIONS

• State v. Grissom, A21-1540, 2022 WL 1920680, A21-1540 (Minn. Ct. App. June 
2022).

– Reaffirmed that the sight and/or smell of suspected marijuana coming from a vehicle justifies
the search of the car.

– Minnesota Court of Appeals rejected arguments that because Minnesota legalized industrial
hemp that the rule had changed.

– The Court further rejected the argument that because a “small amount of marijuana” has
generally been decriminalized that the sight of a non-criminal amount of marijuana no longer
provides probable cause to search the vehicle. Instead, the Court reaffirmed that the standard
is whether, given the totality of the circumstances, the officers had the requisite probable cause
to believe that a search of the car would reveal a criminal amount of marijuana.

• State v. Waltz, A21-1540, 2022 WL 829252 (Minn. Ct. App. March 2022).

– A welfare check of a slumped driver was properly expanded into a DWI investigation upon the
overwhelming odor of marijuana emitting from the vehicle.



Notable Case Law
EXPANSIONS

• State v. Taylor, 965 N.W.2d 747 (Minn. 2022).
– An officer’s training and experience is relevant in determining whether there is reasonable,

articulable suspicion to expand a stop beyond the original purpose of the stop.

– Deputy pulled Taylor over for missing a front license plate and the back plate covered with snow.
When deputy asked driver for his driver’s license, deputy could see a case of beer opened directly
behind driver’s seat, and believed a few cans were missing. Due to extreme cold, asked driver to
come to squad to run vehicle registration. Deputy learned driver was canceled as inimical to public
safety. Based on deputy’s training and experience that people who are DAC-IPS may have a
history of being repeat offenders for driving while impaired, deputy then asked if Taylor had been
drinking. This question was the basis of the challenge to the expansion of the stop.

– Minnesota Supreme Court held that based on the facts of this case, the combination of the objective
and particularized facts provided reasonable, articulable suspicion that Taylor may have been
impaired and asking about alcohol consumption was a lawful expansion of the stop.

– The Court went on to reiterate that there is no legal requirement that any physical indicia of
intoxication must be present in order for there to be reasonable, articulable suspicion to expand a
stop or is required to make a determination of probable cause to arrest as each case is always
evaluated on a totality of the circumstances basis.



Notable Case Law
Preliminary Breath Tests

• Mesenburg v. Comm. Of Pub. Safety, 969 N.W.2d 642 (Minn. Ct. App. 2021).

– Reaffirmed that an officer only need reasonable, articulable suspicion, not probable cause, of
impaired driving to administer or request a PBT.



Notable Case Law
Right to Counsel

• State v. Johnson, A21-1556, 2022 WL 4682956 (Minn. Ct. App. October 2022)

– Reaffirmed that a driver’s limited right to counsel can be retracted when their behavior
frustrates the testing process.

– Officer attempted to read the Breath Test Advisory and Johnson yelled and screamed every
time the officer spoke. Officer continued to read the Advisory and offered attorney time.
Johnson made statements such as “give me an attorney” and “public defender or jail.” Johnson
would not allow officer to explain anything.

– Court of Appeals found that officer did everything they could to read the Advisory and it was
Johnson’s own actions that prohibited his ability to contact an attorney.



Notable Case Law
Carrying a Pistol in a Public Place While Under the Influence

• State v. Serbus, 957 N.W.2d 84 (Minn. 2021).
– Held that a person in a private motor vehicle while the vehicle is on a public street is

considered to be in a public place for purposes of this statute. Minn. Stat. sec. 624.7142, subd.
1.

• Friendly reminders…
– If the person is driving and has a pistol on or about their person there are potentially multiple

crimes. If conducting a DWI investigation, complete it first and THEN complete the Firearms
Advisory. Separate attorney times are required (breath cases) and separate samples (breath or
fluid) for the various offenses.

– Firearms Advisory is separately available in e-Charging (but still needs to be sent to the county
sheriff’s office and the prosecutor).



Notable Case Law
Drug Recognition Expert/Evaluator (DRE)

• State of New Jersey v. Olenowski (NJ Supreme Court)

– Frye challenge: Defense in New Jersey challenged the admissibility

of DRE testimony as expert testimony

– 42 days of testimony, 16 witnesses

– Magistrate issued 384-page report

– Conclusion: DRE testimony is reliable and admissible at trial as expert testimony

– “[T]he DRE protocol as a whole and its individual components are generally accepted in the
scientific communities to which they belong, namely medicine and toxicology.”

– Data reviewed: of 2,551 cases, only 82, or 3.2%, were false positives

Report available at: https://www.njcourts.gov/public/assets/smfr.pdf?c=Zhi

Note: In Minnesota, DREs are referred to as Drug Recognition Evaluators.

https://www.njcourts.gov/public/assets/smfr.pdf?c=Zhi


Notable Case Law
DataMaster – Source Code

• Halicki v. Comm’r of Pub. Safety, A21-1129, 2022 WL 1210141 (Minn. Ct. App. 2022)

• Curran v. Comm’r of Pub. Safety, A21-0540, 2021 WL 5872867 (Minn. Ct. App. 2021)

– Petitioners moved for discovery of the DataMaster source code

– Commissioner: Not in the State’s possession or control and not relevant

– Court of Appeals: Affirmed the district court’s denial of the petitioners’ motions for discovery.

– Note: Standard for civil implied consent cases is different than standard for criminal cases

*Remember … you know what you know, and you don’t what you don’t*



Cannabis



Medical Cannabis

2021: Expanded Medical Cannabis

• Minn. Stat. § 152.22, subd. 6: Use of medical cannabis now includes the use of
smoking leafy substance

• Minn. Stat. § 152.29, subd. 3b: Can be distributed to, and transported by, a
patient, parent, legal guardian, spouse, or registered designated caregiver



Medical Cannabis

2021: Expanded Medical Cannabis

• Minn. Admin. R. § 4770.0850, subp. 1: Packaging

– Plain

– Designed to maximize shelf life

– Tamper-evident

– Child-resistant

– Cannot bear reasonable resemblance to commercial product

– Must minimize appeal to children; must not depict images other than medical cannabis
manufacturer’s business name or logo



Medical Cannabis

2021: Expanded Medical Cannabis

• Minn. Admin. R. § 4770.0850, subp. 3: Labeling
– Patient’s registry ID number, name and date of birth

– Name of patient’s parent, legal guardian, or designated registered caregiver, if applicable

– Patient’s address

– Medical cannabis manufacturer identification

– Medical cannabis’s chemical composition

– Recommended dosage

– Directions for use

– All ingredients

– Date of manufacture and batch number



Medical Cannabis

2021: Expanded Medical Cannabis

• Minn. Admin. R. § 4770.0850, subp. 3: Labeling

– A notice with the statement, including capitalization: “This product has not been analyzed or
approved by the United States Food and Drug Administration. There is limited information on
the side effects of using this product, and there may be associated health risks. Do not drive or
operate heavy machinery when under the influence of this product. KEEP THIS PRODUCT
OUT OF REACH OF CHILDREN.”

– A notice with the statement: “This medical cannabis is for therapeutic use only. Diversion of
this product is unlawful and may result in the revocation of the patient's registration.”



Medical Cannabis

Minn. Stat. § 169A.46, subd. 2: Prescription Drug Defense … does it apply?

1) Medical cannabis is not a prescription

2) Marijuana is exempted from Minn. Stat. § 169A.20, subd. 1(7) (per se charge)

3) Affirmative defense does not apply to Minn. Stat. § 169A.20, subd. 1(2) (under 
the influence charge)



Is it hemp?  Is it marijuana?

• State v. Dixon, 963 N.W.2d 724 (Minn. Ct. App. 2021), rev. granted (Minn. Sept.
30, 2021): Cannabis material with a THC concentration of greater than 0.3% is
marijuana

– Oral arguments at MN Supreme Court in December 2021; decision still pending

• State v. Loveless, 966 N.W.2d 493 (Minn. Ct. App. 2021), rev. granted (Minn.
Dec. 14, 2021): Evidence sufficient to sustain conviction for liquid mixture
containing THC; Called into question the legality of hemp-based products

– Oral arguments at MN Supreme Court in June 2022; decision still pending



It’s hemp

2022 Minnesota legislature: Clarified the legality and sale of hemp 

(Minn. Stat. § 151.72, subd. 1, 3)

… and edibles



Edibles

Minn. Stat. § 151.72, subd. 5: Labeling Requirements (the highlights)

– Manufacturer’s contact info.

– Accreditation laboratory contact info.

– An accurate statement of the amount of percentage of cannabinoids founds in each product
meant to be consumed

– Info. to be included either on the package or in a scannable barcode or QR code that links to a
page to the manufacturer’s website

– FDA disclaimer

Practice Tip: Take a picture of the front and back of the package, including the bar/QR code



Edibles

Minn. Stat. § 151.72, subd. 5a: Additional Requirements (the highlights)

• Product cannot:

– Appeal to children through branding/marketing/appearance

– Be made to look like commercially available food products

– Mislead based on packing appearance that it contains anything other than a cannabinoid
product

• Product must:

– Be child-resistant, tamper-evident, and opaque (does not apply for beverages)

– Indicate each individual serving size



Edibles

Minn. Stat. § 151.72, subd. 5a: Additional Requirements (the highlights)

• Label must contain:

– Serving size

– Cannabinoid profile per serving and in total

– List of ingredients, including ID of major food allergens

– The following statement: “Keep this product out of reach of children.”

• An edible cannabinoid product must not contain more than 5 mg of any THC in a single serving,
or more than a total of 50 mg of any THC per package.



Cannabis

To Be Determined . . . 

1) Definition of Marijuana

2) Possession 

- Minn. Stat. § 152.027, subd. 3 (Possession of 1.4 grams or more of marijuana in 
a motor vehicle)

- Minn. Stat. § 152.027, subd. 4 (Possession of small amount of marijuana)

But … if you suspect impairment, conduct a DWI investigation



Cannabis

Recreational/Retail Marijuana Bill

• Introduced in the legislature over the past several years

• 2022: Passed the Minnesota House

• No hearings in the Senate

• No highway safety provisions



Cannabis

2023: What’s Next?

• HIGHWAY SAFETY!!!

• DWI Task Force working on recommendations, including:

– Prohibition on smoking/consuming while driving

– Address possession in motor vehicle law

– Zero tolerance under 21 law (underage consuming while driving)

– Restriction on transportation of open containers in trunk (similar to open bottle restrictions)

– Regulations on Delta-8, Delta-10

– Funding to the BCA, DPS, and law enforcement for increased testing, public education,
training, and resources

• Recreational marijuana bill likely to be introduced again



On the Horizon: Roadside Oral Fluid Testing

• PBT for drugs

• Saliva sample detects the presence of drugs

• Tests for 5-6 common drug categories

• Results within minutes

• Used to establish PC for arrest and search warrant

• As of October 2020, in use in 23 states

• Bill introduced in MN each of the last two years: passed the House, did not 
receive a hearing in the Senate



Other Legislative Possibilities in 2023

• Conditional release & long-term monitoring for drug-based DWIs

• Adjacent state search warrants

• Education

• Ignition interlock

– All offender?

• Street racers

And . . .

CANNABIS, CANNABIS, CANNABIS



Questions?

Amy Tripp Steiner

Assistant Minneapolis City Attorney

612-673-2764

Amy.Tripp-Steiner@minneapolismn.gov

Bill Lemons

Traffic Safety Resource Prosecutor

651-289-8451

blemons@mcaa-mn.org

David Bernstein

Assistant Minneapolis City Attorney

612-673-2610

David.Bernstein@minneapolismn.gov

Chair, Minnesota DWI Task Force

David.Bernstein@dwitaskforce.com


